STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DI SCOVERY TOURS WHOLESALERS,
| NC. ,

Petitioner,
VS. Case No. 03-2754F

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
in Tanpa, Florida on August 19, 2004, before Carolyn S
Holifield, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Brandon L. Kolb, Esquire
Di scovery Tours
Legal Depart nent
35202 State Road 54
Zephyrhills, Florida 33541

For Respondent: Robert Daniti, Esquire
Departnment of Health
4052 Bal d Cypress Way, BIN A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to an award of

attorney's fees and costs pursuant to Section 57.111, Florida



Statute (2003), and, if so, what anmount of attorney's fees and
costs is recoverable by Petitioner.

PRELI M NARY STATEMENT

On July 28, 2003, Petitioner, Discovery Tours Whol esal ers,
Inc. ("Petitioner” or "Tours"), filed a Petition for Award of
Attorney Fees and Costs ("Petition"” or "Petition for Attorney
Fees") and the Affidavits of Josephine Kinball and Rol ando J.
Santiago in support of Tours' Petition for Attorney Fees
pursuant to Section 57.111, Florida Statutes (2003). The
Petition seeks attorney's fees and costs incurred by Petitioner

inlitigating Departnent of Health v. D scovery Experinental,

et. al., Case No. 93-6184 (DOAH April 18, 2003), which
consol i dated four cases, DOAH Case Nos. 93-6184, 95-2255,
97-3836, and 98-4364. The Admi nistrative Conplaint filed by the
Departnent of Health ("Departnent”) and which was the subject of
DOAH Case No. 97-3836, naned several Respondents, in addition to
Tours. Wth regard to Tours, the allegations in the

Adm ni strative Conplaint were as follows:

Respondent, Discovery Tour Whol esal ers,
Inc. (Tours) is a Florida Corporation whose
princi pal place of business is 29949 S.R 54
West, Wesl ey Chapel, Florida, Pasco County,
Florida. Tours is really the alter ego of
James T. Kinmball in that M. Kinbal
utilizes Tours on a continuing basis to
| aunder noney he receives for the
manuf act ure, pronotion, advertisenent, sale
and other distribution of his drug products,
whi ch are not approved by FDA and which are



m sbranded and adulterated. Tours, on paper
is controll ed by Respondent, Josephine

Ki nbal |, spouse of Respondent, Janes T.
Kimball. Ms. Kinball owns nore than a
majority of stock in Tours, a closely held
corporation. Tours maintains all or a vast
maj ority of the accounting, books, check
regi sters and other financial records of
each of the corporate respondents, and is
paid consultant fees for this and ot her
activities which support the unlawful drug
enterprise. Tours owns the real estate
where the unlawful drug enterprise which is
t he subject of this conplaint is
headquartered at 29949 S. R 54 West, Wesley
Chapel, Florida, and DEDI [Di scovery
Experimental and Devel opnent, Inc.], DD

[ D scovery Distributing, Inc.], ASTAK, and
B&B [ B&B Frei ght Forwarding, Inc.],
currently pay rent, or have at tines in the
past material to this conplaint paid rent,
as tenants of Tours.

The Adm nistrative Conplaint also alleged that the
conplaint was an action to enforce applicable |aws and rul es
promul gated t hereunder agai nst "an enterprise or enterprises
under the direction and control of Respondent Janmes T. Ki nbal
to manufacture, pronote, advertise, or sell or otherw se
di stribute m sbranded, adulterated drugs"” in violation of
Section 499.023, Florida Statutes (1997).

After the conclusion of the final hearing, the undersigned
i ssued a Reconmended Order in the underlying proceedi ng on
April 18, 2003. The Reconmended Order in the underlying
proceedi ng recommended that the Departnment dismss the

Adm ni strative Conpl aint agai nst Tours. The Departnment's Final



Order, executed May 23, 2003, approved, adopted, and
i ncorporated by reference the Reconmended Order in the
under | yi ng proceedi ng.

In this case, the Departnent challenged Tours' assertion
that it is a small business party within the neaning of Section
57.111, Florida Statutes (2003), and is entitled to attorney's
fees and costs. Moreover, the Departnent asserted that it was
substantially justified in filing the adm nistrative action in
t he underlyi ng proceedi ng.

By Amended Notice of Hearing issued Septenber 3, 2003, the
hearing in this case was set for October 24, 2003. Prior to
that date, the parties requested and were granted several
conti nuances for good cause shown. Thereafter, the final
heari ng was held on August 19, 2004.

On March 10, 2004, this case was consolidated with d oba

Health | nformati on/ Medi cal Research Institute, Inc. v.

Department of Health, DOAH Case No. 03-2806; and Josephine

Kinball v. Departnent of Health, DOAH Case No. 03-2807, solely

for the purpose of the final hearing because the three cases
i nvol ved identical w tnesses and docunentary evi dence. However,
the parties and the undersigned agreed that a separate final
order would be issued in each case.

Prior to the evidentiary part of the hearing, the

under si gned deni ed two pending notions, the Departnent's Motion



in Limne and/or the Departnent's Mtion for Partial Judgnment as
to the maxi mum anmount of attorney's fees that can be awarded to
Tours and Petitioner, G obal Health |Information/Medica
Research, Inc.

At hearing, Petitioner presented the testinony of five
W tnesses: Josephine Kinball; Toni Kinball; Joy Young;
Rol ando J. Santiago, Esquire; and Jon Pellet, Esquire. The
Departnent stipulated that M. Pellett was as an expert w tness
for purposes of this hearing. Petitioner offered and had ten
exhibits received into evidence. The Departnent presented the
testinmony of two witnesses: Jerry Hll, R Ph., Bureau Chief of
the Departnment's Bureau of Statew de Pharnmaceutical Services;
and Deborah Orr, a former drug agent and investigator with the
Departnment. The Departnent offered and had 12 exhibits received
into evidence. The parties had five joint exhibits received
into evidence. Y

A Transcript of the proceeding was filed on Septenber 3,
2004. At the conclusion of the hearing, the tinme for filing
proposed final orders was set for ten days fromthe filing of
the Transcript. Prior to that date, upon notion filed by the
Departnent, the tinme for filing proposed orders was extended
unti|l Septenber 23, 2004. On Septenber 22, 2004, the parties

filed an agreed notion to extend the tinme for filing proposed



orders. The agreed notion was granted and the tinme for filing
proposed final orders was extended until Cctober 8, 2004.

The Departnent and Petitioner filed their Proposed Final
Orders on Cctober 8, 2004, and October 12, 2004, respectively.
Bot h Proposed Final Orders have been considered in preparation
of this Final Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at
hearing and on the entire record of this proceeding, the
foll ow ng Findings of Fact are made.

1. The Department, through its Bureau of Statew de
Pharmaceutical Services (fornerly Bureau of Pharnacy Services),
is, and was at all tines relevant to this proceeding, the state
agency responsi ble for adm nistering and enforcing the Florida
Drug and Cosnetic Act, Chapter 499, Florida Statutes (1997),
whi ch included the regul ati on of the nmanufacture, pronotion, and
di stribution of prescription drugs.

2. In late 1990, the Departnent began investigating the
unl awf ul advertising, manufacture, and sale of prescription
drugs that were not approved in comerce by the United States
Departnment of Heal th and Human Services, Food and Drug
Adm ni stration (FDA), by an establishnment |ocated at 29949 State
Road 54 West, Wesley Chapel, Florida ("29949 State Road 54 West"

or "business establishnment”). The business establishnent was



the primary business address of several closely held
corporations owed and operated by James T. Kinball, and his
w fe, Josephine Kinball.

3. In or about 1991, the Departnent initiated and settl ed
an enforcenent action against Discovery Distributing, Inc.

(Di scovery Distributing), |ocated at 29949 State Road 54 West
and its president, M. Kinball. The enforcenent action rel ated
to Discovery Distributing's pronotion of an unlawful product
call ed Kinballac. Pursuant to the settlenment in the

af orenenti oned enforcenent action, M. Kinball agreed not to
manufacture or distribute drugs that had not been approved by
FDA. The drug referenced in the Stipulation for Settl enent
(Settlenment) in that case (DOAH Case No. 91-2420) was
Seligiline HCL.

4. Notw thstanding the terns of the Settlenent, the
Department | earned that soon after the Settlement was signed,
the unl awful activities resuned with the same type of products
being sold to the citizens of Florida. Accordingly, the
Departnent continued its investigation of the unlawf ul
activities related to the manufacture and distribution of drugs
not approved by the FDA at 29949 State Road 54 West.

5. The Departnent initiated an Adm nistrative Conplaint in
August 1993 (1993 Adm nistrative Conplaint), while in the mddle

of its investigation and after participating in a federal and



state force of agencies that executed a search and seizure of

t he Kinballs' business establishnent at 29949 State Road 54 West
and their hone located in Wsley Chapel, as well as other

| ocations. The search and sei zure took place on May 12, 1993,
pursuant to federal warrants.

6. The 1993 Administrative Conplaint was issued to
Di scovery Experinental and Devel opnent, Inc. ("DED "), | ocated
at 29949 State Road 54 West and related to that conpany's
al l eged sale of drugs that were not approved by the FDA. After
the 1993 Administrative Conplaint was filed, the Departnent
continued to investigate the activities of DEDI

7. Ms. Deborah Or (Agent Or) began working for the
Departnent as a drug agent in or about 1993 and was assigned to
i nvestigate the underlying case until the case cul m nated.

8. During the investigation, Agent Or and other
Department agents, investigators, and officials reviewed
docunents and ot her evidence seized during the search of the
busi ness establishment and the hone of the Kinmballs that tied
both M. and Ms. Kinball to several corporations that appeared
to be connected to the manufacture and sal e of certain
unapproved drugs.

9. Anong the docunents found and seized fromthe Kinballs'
home, pursuant to the 1993 warrant and revi ewed by Agent O,

was the financial statenment of Janes and Josephi ne Kinball dated



April 14, 1992. According to that docunent, Janes and Josephi ne
Ki mbal I were 90-percent owners of DEDI, which "devel ops

phar maceuticals and chem cals for manufacturing"” and had an
assessed val ue of $1, 000, 000; Janes and Josephine Kinball were
90- percent owners of ASTAK, Inc. ("ASTAK'), a conpany that
"manuf actures custom order vitam ns"; Janmes Kinball was a 100-
percent owner of Di scover Experinental and Devel opnment, Mexico
N. A (DEDI of Mexico), a conpany that "manufacture[s]
pharmaceutical s" and ships to 12 countries; and Janmes and
Josephi ne Kinball were 83-percent owners of Tours, which owned
the real property located at 29949 State Road 54 \West.

10. The Departnent's investigation indicated that several
conpani es controlled by the Kinballs had separate and di sti nct
functions related to the unlawful drug enterprise. For exanple,
it appeared that one conpany manufactured the unlawful drugs,
anot her took and filled orders fromcustoners for the unl awf ul
drugs, and anot her put out pronotional information and
literature about the unlawful drugs. |In the case of Tours, the
Departnment believed that funds fromthe unl awful drug enterprise
were being transferred to or deposited in Tours' accounts.

11. During the investigation, the Departnent determ ned
that nost of the corporations involved in the unlawful drug
enterprise had conmon ownershi p and operated from 29949 State

Road 54 West, which was owned by Tours. Although Tours, a



travel agency, appeared to be operated by Ms. Kinball,
docunent ati on seized fromthe Kinball residence indicated that
M. Kinball was al so an owner of Tours.

12. The Departnent's investigation reveal ed that Tours
rented space to the corporate Respondents in the underlying
proceedi ng that were all eged and found to have been involved in
unl awful drug activity. Tours, through Ms. Kinball, also was
determ ned to have provided adm nistrative and secretari al
services, as well as "consultant services" for these conpanies.
However, upon review of docunmentation seized fromthe business
establishnment, the Departnent investigators determ ned that
Tours' relationship with the conpanies involved in the unlawf ul
drug activity was not [imted to that of a landlord or a
secretary.

13. The Departnent investigator, Agent Or, received and
revi ewed several checks witten to Tours by conpani es operating
out of the 29949 State Road 54 West |ocation, specifically DED
and ASTAK, both of which were involved in the manufacture and
di stribution of drugs that were not approved by the FDA. From a
review of these checks, it appeared that Tours, through Ms.

Ki nbal I, had signature authority on those corporate bank
accounts because sone of the checks witten to Tours by DEDI and
by ASTAK, on their respective bank accounts, were actually

signed by Ms. Kinball. Therefore, in those instances, Ms.
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Kimbal |, as the person operating Tours, was the payee on those
checks and al so signed the checks as the payor.

14. Al though the Departnent's investigation reveal ed that
Tours, through Ms. Kinball, provided consultant services, as
wel | as secretarial services, it was unclear what services were
deened to be and provided as consultant services. Nonethel ess,
during the Departnent's investigation, checks seized fromthe
busi ness establishnment indicated that one or nore of the
corporations involved in the illegal drug activity had paid
"consultant fees" to Tours. Based on the Departnent's review of
the sei zed records, the amount of nopney paid by these conpanies
to Tours as unspecified "consultant fees" appeared to be
unr easonabl y hi gh

15. Prior to issuance of the 1997 Adm nistrative Conpl aint
in the underlying proceeding, Agent Or wote a report of her
findings based on her nulti-year investigation and sent themto
her supervisor, who forwarded the report to Jerry Hll, R Ph.
Bureau Chi ef of the Departnent's Bureau of Statew de
Phar maceutical Services. M. H Il reviewed Agent Or's report
and ot her information and evi dence obtai ned during the
i nvestigation. He also talked to sone of the Departnent agents
and/ or investigators who participated in the investigation at

various times during the years the investigati on was on-goi ng.
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16. Based on his review of Agent Or's report and rel ated
information and evidence, M. H Il believed there were several
conpani es involved in pronoting and/ or adverti sing,
manuf acturing, and distributing prescription drugs that were not
approved by the FDA. The specific unapproved drugs were
selegiline citrate (deprenyl) and sone silvicidal products, sone
of which had been found during inspections of the prem ses at
29949 State Road 54 West prior to issuance of the 1997
Adm ni strative Conplaint in the underlying proceeding. After
reviewing all of the information provided to him M. Hill
bel i eved that some of the conpanies were nore involved in the
illegal drug operation than others. However, he al so believed
that all of the principals had sone involvenent in the illega
activity.

17. Based on the information M. Hi Il obtained prior to
i ssuing the 1997 Admi nistrative Conplaint, he believed that
ASTAK, a conpany owned by the Kinballs, manufactured the
unapproved drugs and operated in the building owed by Tours.

18. A review of the docunentation provided to M. Hil
indicated Ms. Kinball, the person who operated Tours, had ful
signature authority on the checking accounts of several of the
corporations that the Departnent determ ned were involved in the
illegal drug activity. Based on checks seized pursuant to the

federal search warrants, M. H Il determ ned that checks from
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DEDI, witten to Tours for consulting fees, were signed by
Ms. Kinball. There was also docunentation that Ms. Kinball
signed checks from ASTAK that were witten to Tours.

19. Based on the information and evidence M. H Il had
recei ved, he believed that the corporations that were engagi ng
inthe illegal drug activities involved two principal natural
persons, Janes and Josephi ne Ki nball.

20. M. Hill believed that he had sufficient evidence to
tie several of the conpanies together, including DED, DED of
Mexi co, ASTAK, and Tours. G ven the conpani es' common
ownership, M. Hll was concerned that if the Departnent did not
tie the conpani es together and prosecute all the entities that
were involved in the operation, the illegal activity would
conti nue through sone other conpany and the unapproved drugs
woul d get into comrerce.

21. Based on the information that he was provided,

M. Hi Il believed that Tours was really just another conpany

t hat was supported by and involved in the unlawful and crim na
activity and that the whol e purpose of the corporations was to
pronote, manufacture, and sell unapproved drugs. Moreover, it
was M. Hill's belief that there was a schenme to hide the
illegal activity by putting noney fromthe sales of the
unapproved drugs into accounts of the various corporati ons owned

by M. and Ms. Kinball, including Tours.
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22. After careful consideration of all the information and
evi dence provided to him by Departnment investigators, agents,
and other Departnent officials famliar with and involved in the
investigation, M. Hill concluded that Tours participated in the
illegal drug enterprise and was, therefore, in violation of
Chapter 499, Florida Statutes (1997). Having nade that
determ nation, on or about June 24, 1997, M. H Il issued the
1997 Adm nistrative Conplaint in the underlying proceeding,
whi ch was | ater assigned DOAH Case No. 97-3836.

23. Pursuant to a Delegation of Authority dated
February 19, 1997, M. H Il was authorized to initiate and
pursue to conclusion any | egal or adm nistrative action
aut hori zed by Chapter 499, Florida Statutes (1997).

24. In the underlying adm nistrative proceeding, after
t aki ng and consi dering testinony and docunentary evi dence, the
Adm ni strative Law Judge i ssued a Recormended Order finding that
the Departnent failed to establish by clear and convincing
evidence that Tours violated the provisions of Chapter 499,
Florida Statutes (1997), as alleged by the Departnent. That
Recomended Order was adopted in the Departnent's Final O der

25. At all times relevant to this proceeding, Tours was a
Florida corporation with its primary office in Florida and had

| ess than 25 enpl oyees and a net worth of Iess than $2, 000, 000.
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26. Tours was represented by Elliot Dunn, Esquire, in the
under | yi ng proceedi ng, including and through the final hearing.
M. Dunn wthdrew fromthe case prior to the parties' filing
their Proposed Recommended O ders.

27. M. Dunn did not testify at this proceeding and no
time records related to his representation of Tours or any of
the other Petitioners in the underlying proceedi ng were
avai l abl e for review, inspection, or consideration.

28. Tours did not pay M. Dunn for the | egal services that
he provided. |Instead, he was paid by ASTAK, one of the non-
prevailing parties in the underlying proceeding, and | ater, by
Strictly Supplenments. There was never a contract between Tours
and M. Dunn that defined the ternms and conditions of M. Dunn's
| egal representation on behalf of Tours. However, during the
time M. Dunn represented Tours, he was in-house counsel for
ASTAK and/or DEDI, a job for which his annual sal ary was about
$52, 000.

29. Petitioner's expert witness opined that a reasonable
hourly rate for attorneys representing each of the Petitioners,
i ncludi ng Tours, was $175 to $350.

30. Petitioner's expert did not forman opinion as to the
total nunber of hours reasonably spent by M. Dunn representing
Tours in the underlying proceeding. Rather, the expert

testified that he utilized Rule Regulating Florida Bar 4-1.5,
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whi ch deals with the reasonabl eness of fees. Based on the
factors in that Rule, Petitioner's expert opined that reasonable
attorney's fees incurred by Tours in the defense of the
underlyi ng case are $50, 000, assunming the hourly rate of $175.

31. Rolando J. Santiago, Esquire, provided |egal services
to Tours in the post-hearing phase of the underlying proceeding.
Specifically, M. Santiago reviewed the case file and the record
in the underlying case and prepared the Proposed Reconmended
Order and rel ated pl eadi ngs for Tours.

32. M. Santiago's hourly rate is $175 and he spent 157
hours providing | egal services to Tours in the underlying
proceedi ng. Therefore, M. Santiago's fee for the | egal work he
performed for Tours is $27,475.

33. In light of the findings and concl usions reached in
this Final Oder, no findings are made or necessary regardi ng
i ssues related to the reasonabl eness of the attorney's fees, the
quality of the evidence presented on that issue or any other
issues related to attorney's fees.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and parties to this
proceedi ng. 88 57.111 and 120.57, Fla. Stat. (2004).

35. In proceedings to establish entitlement to an award of

attorney's fees and costs pursuant to Section 57.111, Florida
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Statutes (2003), the initial burden of proof is on the party
requesting the award to establish by a preponderance of the
evidence that it prevailed in the underlying action and that it
was a small business party at the tine the action was initiated.

36. Petitioner proved that it is a small business party
wi thin the neaning of Subsection 57.111(3)(d)1.b., Florida
Statutes (2003). Furthernore, Petitioner established that the
underlying action was initiated by the Agency. Therefore,
Petitioner has nmet its burden of establishing that it is a
prevailing small business party.

37. Because Petitioner net its burden, the burden shifts
to the Departnment to denonstrate that its actions were
substantially justified or that special circunstances exist,
whi ch woul d make an award of attorney's fees and costs unjust.
Subsection 57.111(4)(a), Florida Statutes (2003), provides that
unl ess the actions of the Respondent were substantially
justified or there are special circunstances that woul d make an
award unjust, an award of fees and costs shall be nmade to
Petitioner.

38. In this case, the Departnent was substantially
justified in initiating the underlying adm nistrative action
agai nst Tours. The evidence established that at the tine the
Departnent initiated the underlying adm nistrative acti on

agai nst Tours, the Departnent had a reasonable basis in | aw and
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fact to believe that Tours viol ated provisions of Chapter 499,
Fl orida Statutes (1997).

39. The purpose of Section 57.111, Florida Statutes
(2003), is to dimnish the deterrent effect of defendi ng agai nst
unr easonabl e governnment acti on because of the expense of civil
actions and adm ni strative proceedi ngs. The Depart nent
satisfied its burden of show ng that the governnental action
agai nst Tours was not unreasonable at the tinme the Departnent
initiated the action.

40. The fact that Respondent failed to prove the
all egations in the Adm nistrative Conplaint by clear and
convi nci ng evidence does not raise a presunption that the
Departnment was not substantially justified in initiating the
adm ni strative action agai nst Tours.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED t hat Petitioner Discovery Tours Wol esalers, Inc.'s

Petition for Attorney Fees and Costs be DI SM SSED
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DONE AND ORDERED this 5th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 5th day of January, 2005.

ENDNOTE

Y The record in this case will be retained with the Final Order

in DOAH Case No. 03-2807F

COPI ES FURNI SHED,

Robert Daniti, Esquire
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

Brandon L. Kol b, Esquire

Di scovery Tours, Legal Department
35202 State Road 54

Zephyrhills, Florida 33541

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, BIN A02
Tal | ahassee, Florida 32399-1701
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Qui ncy Page, Acting General Counsel
Departnent of Health

4052 Bal d Cypress Way, BIN A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing the original Notice of Appeal wth the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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